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Ofice 113 (COdette Bonnet, Managi ng Attorney).

Bef ore Walters, Chapnan and Hol t znan, Adm nistrative
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Qpi nion by Walters, Adm nistrative Trademark Judge:

Pl ace Vendone Hol ding Co., Inc. has filed an
application to register on the Principal Register the mark
STRATFORD HOVE ACCENTS for the goods identified below.! The
application includes a disclainmer of HOVE ACCENTS apart from
the mark as a whol e.

International Cass 11: “decorative hone
furni shings, nanely, |anps.”

! Serial No. 76393570, filed April 10, 2002, based on use of the mark in
commerce for all identified goods, clainmng first use and use in
conmer ce as of Septenber 26, 2001 for all identified goods.
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I nternational O ass 20: “decorative hone
furni shings, nanely, pillows and shel ves.

I nternational C ass 24: “decorative hone

furni shings, nanely, fabric table runners,

curtains and curtain tie-backs.”

The exam ning attorney has issued a final refusal to
regi ster under Section 2(d) of the Trademark Act, 15 U S. C.
81052(d), on the ground that applicant’s mark so resenbl es
the mark STRATFORD, previously registered for “uphol stered
furniture,”? that, when used on or in connection with
applicant’s goods, it would be likely to cause confusion or
m st ake or to deceive.?

Appl i cant has appeal ed. Both applicant and the
exam ning attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

The exam ning attorney contends that the marks are
confusingly simlar because the sole difference between the
marks is the nerely descriptive HOVE ACCENTS portion of
applicant’s mark; that there is no conpelling evidence that
STRATFORD is weak in relation to the goods involved in this
case; that the exam ning attorney’s evidence of third-party

registrations of marks registered for the goods listed in

2 Registration No. 0944672 issued Cctober 10, 1972, to Mohasco
Industries, Inc., in International Cass 20. The current owner of
record is Caye Upholstery, LLC. The registration has been renewed for a
termof ten years from Cctober 10, 2002. Sections 8 (six and ten year)
and 15 affidavits have been accepted and acknow edged, respectively.

3 The exanmining attorney’s final refusal included a refusal based on a
requi renent for an anendnent to the identification of goods. That
refusal was wi thdrawn upon reconsideration follow ng applicant’s

submi ssion of an amended identification of goods, as |listed above.
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the application and registration establish that the goods
may emanate froma single source; and that applicant’s goods
may be used with or in relation to registrant’s furniture.

I n support of his position, the exam ning attorney
subm tted copies of third-party registrations that included,
anong the |isted goods, the registrant’s goods and sever al
of applicant’s identified goods. |In particular, there are
third-party registrations for marks for goods i ncl uding
“furniture,” which would enconpass uphol stered furniture,
and pillows (fifteen registrations) and/or shelves (five
regi strations) and/or fabric table runners (six
regi strations) and/or curtains (six registrations) and/or
| anps (eight registrations).?

Appl i cant contends that, regardless of the
descriptiveness of the HOVE ACCENTS portion of its mark,
this phrase sufficiently distinguishes the mark inits
entirety fromthe registered mark; that STRATFORD i s a weak
termthat has been registered by a nunber of third-parties
in connection with goods in the hone furnishings field and,
thus, is entitled to only a limted scope of protection;
that the goods are different; that the nere fact that both
applicant’s and registrant’s goods may fall under the sane

broad category of honme furnishings is insufficient for a

4 There are a significant number of additional registrations that
include, in the identification of goods “furniture,” but the termis
limted to itens that are not “upholstered furniture.” W find these
registrations irrelevant and have not considered them
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conclusion that the goods are related; and that “the fact
that sonme conpani es nay produce several lines of different
furniture products is not in any way pertinent to the marks
at issue.” (Brief, p. 9.)

In support of its position, applicant submtted copies
of eight third-party registrations and three third-party
applications for marks that include the term STRATFORD for a

vari ety of goods;”®

and copies of nunerous third-party
registrations that include applicant’s goods, either
i ndi vidually or together, but do not include uphol stered
furniture.®

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are

relevant to the factors bearing on the Iikelihood of

confusion issue. See Inre E. |. du Pont de Nenours & Co.,

5 Applicant incorrectly categorizes the goods identified therein as
“househol d furnishings.” However, we disagree and note that the goods
identified by the noted STRATFORD regi strations include pianos, wooden
doors, cloth products sold to the |odging and hospitality industry to
distribute to custonmers, and factory-built homes. These registrations
are of little persuasive value. Further, the applications are of little
per suasi ve val ue because they are evidence only of the fact that they
have been filed. Simlarly, the few registrations that do include goods
that could be categorized as “hone furnishings” are of limted
persuasi ve value in any event because they are not evidence that the
marks therein are in use and because it is well settled that each case
nmust be decided on its own facts. In re Pennzoil Products Co., 20
USP@d 1753, 1758 (TTAB 1991); and In re Inter-State Ol Co., Inc., 219
USPQ 1229, 1231 (TTAB 1983).

® W acknow edge that it is difficult to prove a negative, i.e., that
the goods are not related. However, the nere fact that third-party
regi strations that include applicant’s goods, but not registrant’s
goods, does not establish that the goods are not related. W note that
it is the exanining attorney’s burden to establish that the goods are
sufficiently related that, in view of the marks, confusion as to source
is likely.
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476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. Cir. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t]he
fundanental i1inquiry nandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 UsP@d 1531 (Fed. GCir. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.

We turn, first, to a determ nation of whether
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance, sound,
connotation and commercial inpression. The test is not
whet her the marks can be distingui shed when subjected to a
si de- by-si de conpari son, but rather whether the marks are
sufficiently simlar in terns of their overall conmerci al
i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a

specific inpression of trademarks. See Sealed Air Corp. V.
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Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,

al though the marks at issue nmust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not inproper
to give nore weight to this domnant feature in determning
the comercial inpression created by the mark. See In re
National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cr
1985) .

In this case, applicant has incorporated the registered
mark, STRATFORD, in its entirety in its mark, STRATFORD HOVE
ACCENTS. Further, the term STRATFORD appears to be
arbitrary as applied to the goods of applicant and
registrant; it is the first word in applicant’s mark; and it
is followed by the words HOVE ACCENTS, which is admttedly
descriptive, in view of applicant’s disclainmer, in relation
to applicant’s goods.’ These factors |lead us to concl ude
that STRATFORD, which is identical to the registered mark
is the domnant portion of applicant’s mark; and that,
considered in their entireties, the marks are substantially
simlar in sound, appearance, connotation and commerci al
I npr essi on.

Turning to consider the goods involved in this case, we

note that the question of |ikelihood of confusion nust be

"In particular, applicant’s goods are decorative accessories, or
“accents,” for the hone.
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determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration, rather than what the
evi dence shows the goods or services actually are. Canadi an
| rperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See al so, Cctocom Systens,

Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP2d 1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Anerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).

It is true that registrant's goods and applicant's
goods are distinctly different products. However, the
question is not whether purchasers can differentiate the
goods thensel ves but rather whether purchasers are likely to
confuse the source of the goods. See In re Melville Corp.,
18 USP@2d 1386 (TTAB 1991), and Helene Curtis Industries
Inc. v. Suave Shoe Corp., 13 USPQ2d 1618 (TTAB 1989). Thus,
it is not necessary that the goods of the applicant and
regi strant be simlar or even conpetitive to support a
finding of likelihood of confusion. It is sufficient if the
respective goods are related in sone nanner and/or that the
conditions surrounding their marketing are such that they
woul d be encountered by the sane persons under circunstances
that coul d, because of the simlarity of the marks used

thereon, give rise to the m staken belief that they emanate
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fromor are associated with, the sane source. See In re
Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

We consi der each cl ass separately. Although third-
party registrations which cover a nunber of differing goods
and/ or services, and which are based on use in comerce, are
not evidence that the marks shown therein are in use on a
commercial scale or that the public is famliar with them
such regi strations neverthel ess have sone probative value to
the extent that they may serve to suggest that such goods or
services are of a type which may enmanate froma single
source. See Inre Albert Trostel & Sons Co., supra; Inre
Mucky Duck Mustard Co. Inc., 6 USPQRd 1467 (TTAB 1988).

Wth respect to applicant’s goods in International
Class 20, we find that the evidence of fifteen third-party
regi strations including both furniture, which enconpasses
uphol stered furniture, and pillows is sufficient to
establish that, if identified by confusingly siml|ar marks,
confusion as to source is likely.?

Wth respect to applicant’s goods in International
Class 11, lanps, and its goods in International C ass 24,

9

fabric table runners and curtains,” we find the evi dence of

8 While applicant’s goods in this class include shelves, in view of our
conclusion regarding pillows, it is unnecessary to consider the
rel ati onshi p between uphol stered furniture and shel ves.

® There is no evidence specifically regarding curtain tie-backs,
although it is reasonable to conclude that such products, used with
curtains, are closely related to curtains. However, as noted with
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a relationship to upholstered furniture | ess conpelling.
However, all of applicant’s goods are hone furnishings that
are used together with upholstered furniture, and we find
the nunber of third-party registrations sufficient to
establish that the goods are related such that, if
identified by confusingly simlar marks, confusion as to
source is |ikely.

Therefore, we conclude that in view of the substanti al
simlarity in the comercial inpressions of applicant’s
mar k, STRATFORD HOVE ACCENTS, and registrant’s mark,
STRATFORD, their contenporaneous use on the goods involved
inthis case is likely to cause confusion as to the source
or sponsorship of such goods.

Whi |l e our decision is not free from doubt, we resolve
that doubt in favor of registrant and deny registration to
applicant. It is well established that one who adopts a
mark simlar to the mark of another for the same or closely
rel ated goods or services does so at one’s own peril, and
any doubt as to |ikelihood of confusion nust be resol ved
agai nst the newconer and in favor of the registrant. See J
& J Snack Foods Corp. v. MDonald s Corp., 932 F.2d 1460, 18
USP2d 1889 (Fed. G r. 1991); In re Hyper Shoppes (Chio),

Inc., 837 F.2d 463, 6 USPQRd 1025 (Fed Cir. 1988); and WR

respect to the goods in International Cass 20, it is unnecessary to
consi der these goods.
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Grace & Co. v. Herbert J. Meyer Industries, Inc., 190 USPQ
308 (TTAB 1976).

Deci sion: The refusal under Section 2(d) of the
Trademark Act is affirmed as to the goods in all three

cl asses.
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